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1 Full citation

Stephanie Young v Insight Vacations Pty Limited [2009] NSWDC 122

2 Court and presiding judge 

District Court of New South Wales, Judge Rolfe 

3 Parties 

Stephanie Young (plaintiff)
Insight Vacations Pty Limited (defendant) 

4 Procedural History 

This is a first instance case in the District court of NSW, brought by the plaintiff, Stephanie Young, for a claim for damages under breach of contract, relying on s 74(1) of the Trade Practices Act 1974 (Cth) and in tort. This case provided a remedy for restoration costs which had the defendant, Insight Vacations, paying costs due to the lack of due care and skill.

5 Brief Statement of Material Facts  

The plaintiff, Stephanie Young, 54 years old was injured whilst travelling on a coach for a 20-day European tour conducted by the (defendant) Insight Vacations Pty Limited, when the driver suddenly applied the brakes to avoid hitting an overtaking car, leading her to fall to the floor backwards sustaining head and neck injuries, just when she stood up and tried to grab a highlighter from her bag above her seat.  Due to these injuries the plaintiff claims she experienced “disappointment, distress and inconvenience during and after the tour”, due to the services provided by the defendant which were not rendered with due care and skill, despite what was mentioned in the tours brochure ‘(comfort and safety)’. [34] - [39]         

6 Grounds for damages claim and issues to be decided  

The issues to be decided is whether or not

(i)   The plaintiff’s grounds for seeking non economic loss are based on the claim of personal injury      as to be determined under the s 16 of the Civil Liability Act 2002 (NSW) (the ‘CL Act’).

(ii)    The plaintiff’s claims under grounds of breach of contract for “disappointment, distress and
         inconvenience” under s 3 and s16 of the ‘CL Act’, as well as under s 74 (1) of the Trade                                              
         Practices Act 1974 (Cth).

(iii)   The definition of “recreational services” as defined under s 5N (4) of the ‘CL Act’ in respect of    
          it’s definition under warranties of s 74 (1) of the Trade Practices Act 1974.

(iv)   The defendant’s claim that it’s exculpatory clauses in its contract permitted to avoid liability 
         under  section 5 N of the ‘CL Act’. 

(v)    The defendant’s claim under s 16 of the ‘CL Act’ providing the submission and evidence of Dr 
         Schutz (exhibit 1) versus the evidence and submission of Dr Habib (exhibit B). [48]

 
7 Rule 

In order to seek damages, under the breach of contract relying on s 74 (1) of the TPA 1974, the plaintiff has to establish that the defendant was negligent in its ‘(responsibility)’ [33] to render services to the plaintiff with due care and skill. Furthermore, in order to seek damages for non economic loss under s 16 of the ‘CL Act’ the plaintiff has to establish disappointment, distress and inconvenience as a result of the accident. The plaintiff has to prove that the terms of contract as contained in the defendant’s brochure (exhibit G) has been violated by the defendant as per the terms and conditions laid down in the defendant’s brochure. [34] -[47]

Therefore, the defendant is responsible to the plaintiff for supplying the service described therein as per s 74 (1) of the TPA 1974 which is contemplating implied warranty that any “corporation’ which “supplies” “services to a consumer” is obliged to render the service “with due care and skill” is applicable.  [43]

8  Application of law  

The recreational services as mentioned in s 5N of the ‘CL Act’ cannot be compatible with the definition of “recreational services” under the TPA 1974 which is ‘(narrower in that it does not include services which are related to a leisure time pursuit)’. Hence, there can be no services of a recreational nature that will attract liability under s 74 of the TPA 1974. It therefore follows that s 5N of the ‘CL Act’ is not compatible with TPA 1974 and becomes ineffective, allowing the defendant not to rely solely on s 5N of the ‘CL Act’ as a defence. [40] 

The plaintiffs claim for damages due to disappointment and distress as a result of the breach of contract are consistent with previous cases Baltic Shipping Company v Dillon (1993) 176 CLR, Jarvis v Swans Tours Ltd  [1973] 1 QB 233; and Jackson v Horizon Holidays Ltd  [1975] 1 WLR 1468, as such precedent is set for claiming damages by the plaintiff as a result of disappointment in not being able to properly enjoy the tour as a result of her accident , and in such the defendant breached their contract of duty of care and skill.[51]-[54]

9 Decision / Conclusion 

The court decided the case in favor of the plaintiff, Stephanie Young, as the defendant failed to render his service with due care and skill, leading her to receive an award of  $8000 as damages for disappointment and as a result of breach of contract. Furthermore, the plaintiff was also entitled for an award of interest in the amount of $2,871, exercised by the courts discretion under s 100 of Civil Procedure Act 2005 NSW. Thus, the defendant was liable to the plaintiff a total sum of $22,371. [56]-[58] 

In this matter the court determined that the defence cannot rely on section s 5N (4) of the ‘CL Act’, and on s 16 of the ‘CL Act’ to avoid liability for breach of contracts. 

10 Ratio

Stephanie Young was able to restore damages for disappointment which was caused by breach of contract, as the service did not provide leisure, but causing distress which falls under the category of pain and suffering thereby applying Baltic Shipping Company v Dillon (1993) 176 CLR. [51]-[52]

11 Obiter 

Exculpatory clauses under s 5N of the ‘CL Act’ can not be relied on, by the defendant under its contract to allow it to avert liability to the plaintiff for the breach of its statutory warranty. [41]-[43]
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